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su.ux
The rate adjust.ent ..~odoloqy ulti.ately adopted

by the co..i.sion in this proceedinq will have a direct and

subatantial .ff.ct on the quantity, quality and diversity of

the proqraaainq available to cable subscribers. Consequently,

in addition to providinq cable operators with incentives to

add new proqra..inq and protecting consuaers from unreasonable

rate levels, an appropriate rate adjustaent .ethodoloqy also

should pra.ote the i~ortant policy objectives of increased

diversity and local oriqination of proqramainq identified by

Conqr.ss in the 1992 Cable Act.

Liberty Media supports the co.-ission's tentative

conclusion that the adjusted rate for a modified service tier

should not be calculated by multiplyinq "the benchmark per

channel rate based on the new nUJlber of channels on the sys-

t ••••• by the number of channels on the tier." Third Notic. at

1138. Although siaple to adainister, this alternative creates

a s~tantial det.rrent to the addition of new proqra..inq

aervices. Becau•• this alternative is inconsistent with the

fund...ntal policy goals identified by the Commission, it

should be rejected.

The Ca.ai••ion's other benchmark-based proposal

would decrease this disincentive to addinq proqramminq by pre

serving the prevailing rate for existinq services and applyinq

the new per-channel benchmark only to the newly-added ser

vice.. It also i. simple to administer and provides incen

tive. for cable operators to add n.w services. However, by

- ii -



cappiftCJ the per-channel r.~e applicable to new services,

regardle.s of the actual cost of those services to the cable

oper.~or, this approach discourages the addition of new, high

cos~ proqr...inq services and po~entially limits program

diversity by precluding ~he in~roduction of new local and

regional news, sports and other higher-cost proqra..ing

services. However, this .erious shortcoaing largely can

be r..-died by adding the co..is.ion's third, cost-based,

approach as an alternative .ethodology.

By inCOrPOrating the full cost of new proqraaainq

.ervices into the adjusted rate, the co..ission's third pro

posal addres.es ..ny of Liberty Media's concerns reqardinq

arbitrary disincentives to high-co.t progra..inq services.

However, by includinq an "efficiency factor" based on the

benobaark tables, the co..i.sion would introduce unnecessary

and unfounded ca-plications into the rate adjustment mecha

nisa. In.tead, Liberty Media re.pectfully submits that the

co..ission should simply add the appropriate per-channel

marqin to the actual cost of addinq the programminq.
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)
)
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Liberty Media Corporation ("Liberty Xedia") sub.its

th... c~nt. in response to the Third Notice of Proposed

Rul••king in this proceeding, FCC 93-428, released Auqust 27,

1993 ("Third Katice"). By coabininq the positive features of

two of it. proposal., the Coaai.sion can advance not only the

narrow policy objectives which it has identified, but also

broader Conqressional objective. at the heart of the Cable

Televi.ion Consuaer Protection and Co.petition Act of 1992

("1992 Cable Act").

Preliainary stat...nt

In its First BlPOrt aDd Order in this proceeding,

the ca.aission "attach[ed] greater iaportance at this initial

stage of rate regulation to assuring the continued growth of

proqr_inq. " _port and Order and Further Notice of Proposed

luI'Plking, NM Docket No. 92-266, FCC 93-177 (rel. May 3,

1993) ("Bate Begulation Report and Order"), at '251. Again,



in thia .tage of the proceeding, the ca.aission seek. to "pre

..rve incentive. for cable operators to provide additional

proqr...inq .ervice. to subscriber•• " Third Notice at '141.

The ca-ai••ion'. alternative propo.als r.present a thoughtful

and genuine att.-pt to enable cabl. operators to recover the

coat of and to earn a reaaonable profit on additional prograa

ainq services, t.hereby pre.ervinq such incentives.

The ca.ais.ion tentatively has concluded that the

"appropriate ..thodology" for deter-ininq benchmark rate

adjuat..nts when channels are added or deleted "should provide

SUfficient incentives for cabl. operators to invest in con

tinued growth of cable television service while not permitting

oPerators to rai•• rates to unreasonable levels." ~ at

'136. Although Liberty Media does not dispute the validity of

these policy obj.ctiv.s, it respectfully submits that the Coa

aisaion has defined it. objectives too narrOWly.

Th. aethodology adopted by the Commission will have

a dir.~ and substantial iapact on future carriage deci.ions

by cabl. operator. and ultiaately will affect the quantity,

quality and diver.ity of the progra..inq available to cable

.ubscribers. In addition to the policy goals identified by

the Ca.ai.sion, an appropriate rate adjustaent methodology

alao ahould prc.ote the i~rtant policy objectives of

incr••aed diveraity and local oriqination of programming

identified by Conqress in the 1992 Cable Act.

- 2 -



For •...,1., th.r. i. little to be gained fro. pro

viding an incentive for cabl. operators "to invest in con

tinued growth of cabl. televi.ion service" if such growth doe.

not increase the diversity of progra..ing choices available to

conau.er., a goal explicitly recognized in the 1992 Cable Act,

or proaote carriage of tho.. n.w servic.s that subscribers

ao.t d...nd. a.a 1992 Cable Act, 52(a)(6), (b)(l), (3).

Thus, the appropriate rate adju.t••nt m.chanism should ensure

that cable operator. have an incentive to add new proqra..ing

.ervioea and the ••rvice. actually added are desired by

view.r••

Likewi.., the rat. adju.ta.nt .echanism should

account for the ".ubstantial gover~ntal interest" in pro

IlOting the local origination of progra_ing. ~ 1JL.. at

52(a)(10). Many local and r.gional proqra..ing services ori

ginate .ubstantial quantities of live local news and sports

proqr...inq, which makes them aore costly than other service••

At the v.ry lea.t, the rate adjust.ent mechanisms adopted by

the ca.ai••ion should not unfairly discriminate again.t such

higher-coat proqr...inq service.. In short, aodification of

the ca.ai••ion's proposals will advance the policy objectives

already identified by the Co..i ••ion, a. well as additional

objective. identified by Congr••••
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I. UIlifora Application Of lfew Per-Channal Bench
.ark. WIleD Wdinq Channel. WOUld Hot Achieve
BYen '!'be l'arrow Objective. Identified By The
o iMiOD·

One alternative proposed by the co..ission (its

".econd approach") would adjust the regulated rate for a

Particular tier to account for the addition or deletion of

service. on that tier by multiplying "the benchmark per chan-

nel rate based on the new nUllber of channels on the system•••

by the nuaber of channels on the tier." Third Notice at '138.

In addition to it. adaini.trative simplicity,1 this proposal

recognize. that the appropriate rate adjustment mechanism

should not attect the rate. tor regulated tiers other than

the tier(.) on which proqra..ing .ervic.s have been added or

deleted. Limiting the adjustment to the modified tier is

es.ential to avoid rate change. for the universal basic

service tier whenev.r proqra..ing i. added or deleted on any

other regulated tier.

However, ••••ntial el...nts of this propo.al are

inconsi.t.nt with the Coaais.ion's policy objectiv.s. As the

Ca.ai••ion has recognized, this methodoloqy "would create sub

stantial disincentives for cable operators with rates above

the benc~rk to add channels" regardless of the cost of the

.
Aa explained in it. Petition for Reconsid.ration

in this proceedinq, filed on June 21, 1993 ("Liberty Media
Petition"), at 4-14, Liberty Media believe. that the Ca-ai.
.ion'. "tier-neutral" bencbaark rate mechani•• enabling .uch
.i.,li.tic adaini.tration i. incon.i.tent with the ratemaking
criteria .et torth in the .tatute.
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new ..rvioes or the desire of s~cribers to receive the••

~ conversely, this approach "could create undue incentives

for syst... with below banchaark rates to add channels, per

.itting SUbstantially increa.ed rates." 14L

However, even if cable rates were at the bancn-ark

level, this alternative does not foster the co.-ission's objec

tive ot "continued qrowth of cable television service" nor the

Congre••ional objectives of increased diversity and locali•••

As several petitioners in this proceeding previously have

deaonstrated, this alternative provides no incentive for

syst..s with existing rates at benchmark levels to add any

thinq but low-cost proqraaaing services. ~ Liberty Media

Petition at 21; Petition for Reconsideration of Mountain

Cablevision, Inc., filed June 21, 1993, at 2; Petition for

Recon8ideration of Hational Cable Television Association,

Inc., filed June 21, 1993, at 16-17; Petition for Clarifica

tion and Reconsideration of The Disney Channel, filed June 21,

1993, at 14. Thus, for syst..s with existing rates at bench

-ark levels, this aethodoloqy would discri.inate against local

news and sports services and other higher-cost progra..inq

service., adversely affectinq the diversity of programming

available to consuaers. Consequently, Liberty Media sup-

ports the ca.aission's tentative decision to reject this

alternative.
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II. .... Appropriat.. Jlat.. Adj\l8~t. llechani_
Should eo.bine P.at.ur.. Of 2be pir.t. And Third
Alternatiy.. Identified By Iba CgwMi••ion.

Aw set forth abov., the propo.ed application of the

new per-channal benchaark rat.. uniforaly to all .ervice. on

the affected ti.r po". a .~tantial di.incentive to addi

tional progr...ing .ervic... Th. other two alt.rnativ••

propoaed by the Ca-ai••ion partially addr... this probl...

Howev.r, by ca.bininq .le..nt. of both propo••ls, the ca-ai.

8ion can ainiai•• w••kn••••• in .ach and pro.ote additional,

div.r•• progr...ing.

A. Application of New Ienchaark To Additional
CbapMl••

The ca.ai••ion'. ·fir.t approach· would ••tabli.h a

new rtMJUl.ted r.te to account for the addition of proqra_inq

servic•• on a particular tier by: (a> calculatinq the new

per-chann.l benchaark ba.ed on the total nUJlber of channel.

on the .y.te.; (b) aultiplyinq that rate by the number of

new channel. on the tier; and (c) addinq that aaount to the

exi.tinq regulated rate. Third lotice at '137. Thi. propo.al

oft.r. ..... of calculation· (JJL.), with ainiaal chanqe. in

the benchaark ..thodoloqy, and doe. not aff.ct the rate.

of regulated tier. other than the tier on which channel. are

added or d.l.ted.

By applying the new per-channel benchmark rat. only

to the neWly added servic•• , rath.r than to all ••rvice. on
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the .ffected ti.r, this ..tbodology parti.lly .ddr••••• the

cone.rna r.i.ed by Liberty Media and other petitioners reg.rd

ing the di.incentive to add proqr...ing when any additional

servic.. reduce the par-channel rate applicable to existing

••rvic... Thu., this approach provide. at l.ast so.. incen

tiv. for cable operators to add new progra..ing services

reg.rdl••s of the r.lationship between existing rates and the

benchllark., ~ wh.ther below, at or above benchDlark rates.

How.v.r, rigid application of the new per-channel

bancbaark rat. to additional progra..ing services effectiv.ly

li.it. the quality and diver.ity of new proqraaming service.

carried on the .y.t... By capping the per-channel rate appli

cable to n.w .ervic•• , regardle•• of the actual cost of tho..

• ervice. to the c.ble operator, this approach discourag•• the

addition of new, hi9h-cost progra..ing ••rvic.s, albeit to

a l ....r extent th.n the alternative discussed above. Absent

aodification, this alternative would li.it program diversity

by pr.cluding the introduction of n.w local and regional news,

sports and other higher-cost programming services. However,

this _rious shortcoainq largely can be remedied by addinq

the co..i ••ion'. third, cost-based, approach as an alternative

..thodology •
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B. lXi.~ift9 coet/Rat. Differential Adjusted
By co.~ Of Additional Cbannal. And Effi
ciency ractor.

Th. third alternative proposed by the co_i.sion

would e.tabli.h the n.w r.gulated rate by adjustinq the dif

ference between the .xistinq per-channel rate and the cor

respondinq per-channel proqr...inq co.t. to account for n.w

.progr...inq .xpan••• and ·to r.fl.ct tbe .... proportionate

per chann.l rat. incr.a.e or d.cr.... ob.erved in the bench

..rk curve." %bird 10t1c. at '139. The Co..ission favors

this approach because it would r ••ult in new regulated rat••

which: Ca) •...intain their relative po.ition above or below

the benchaark, prior to adju.t..nt. for external cO.ts;·2

and Cb) ·reflect the same efficiencies and economies of scale

observed in benchaark rates." 14L at "139-140.

Thi. proposal would enable cable operators to

recov.r the full co.t of new proqra_inq .ervices under the

2 Th. c~i••ion que.tiona whether the sa.. _thoclology
"ould be u" to ..t new rat.. wilen ..rvice. are added by
·flipping a ~itcb" to activat. exi.ting channel. a. di.tin
guiMed frOll facility llP9r.... that add channel capacity.
Third Ip*iga a~ 1139 n.248. Altbou9b Liberty Kedia believ••
that cabl. opera~or. should be able to recover the co.t of
.yatea upvradea and rebuild., and a rea.onable return, throuqh
a au...lined _~lOCJY, aud1 OO8t. should be treated Hpa
rately froa the progra..inq OO8t. for additional channel••
Liberty -.4ia alao questions whether a proqraa .ervice aay be
added by .i~ly "flipping a .witch." Typically, even where
additional channel capacity exi.ta, a cable operator incur.
expen... for equip1l8nt CLJL. c~rcial de.crambler) and for
enqineering and adaini.trative .ervice.. Further, the cable
operator would incur SUbstantial additional promotional ex
pen... to launch the new proqra..inq serviceCs).
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new regulated rat.. To th••xt.nt that thi. alt.rnative will

facilitat. carriage deci.ion. baaed on the aerit. of the new

progr...ing s.rvice. and not preclude carriage of more costly

••rvic•• based on rigid application of the benchmark table.,

it addr ny of Liberty Nedia'. concern. with .echanical

applioation. of th. co..i ••ion'. benchmark-based alternative••

Howev.r, the co..is.ion'. proposed adjustment to

"r.flect the sa.. .fficiencie. and econoaies of scale observed

in benchmark rat••" is probl...tic. Thi. aethodoloqy impo.e.

y.t another lev.l of co.plexity in determining rate.. In addi

tion to penalizing operator. who have ..intained lower-than

benchaark rat.. in the pa.t, this approach incorporate. and

extends the arbitrary "efficiency factor" contained in the

Co..ission'. benchmark table••

Application of this "efficiency factor" to the addi

tion of progra..inq ••rvice. on a regulated tier i. inappro

priat. for ••v.ral rea.on.. By referring to the ratio between

the existing and the "new" per-channel bencn-ark rate to d.ter

mine the new regulated rate when a progra..ing service is

added, the ca.ai••ion essentially i. coaparing 1994 "apple."

to 1992 "orange•• " The rate charged in 1992 by a "coapeti

tiv." cabl••y.t.. for 37 channel. of progra..ing should not

deteraine a reasonable rate to be charged in 1994 by a regu

lated cable operator ..eking to increase capacity from 36 to

37 channel. and to add a progra..ing service which it did not
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otter in 1992. Clearly, that .... -ca.petitive· operator,

when expanding capacity to 37 channels and addinq a new pro

qr_inq ..rvice in 1994, would not ba_ its rate increase on

the 1992 rate charged by another coapetitive system in 1992

for 37 channel. of proqr.-inq.

bide tro. the logical incon.ist.ncy of this

approach, the ratio of the new benchmark to the old benchJlark

doe. not retlect any ..pirical -etficiency factor," despite

the eo.ai.sion'. clai.s to the contrary. iAa Third Katice at

"140-142 and n.253. other ..asur.s of efficiency or produc

tivity which the ca.aission has incorporated into rate regula

tion. applicable to co.-on carrier. retlect years of study

and cc.prehenaive analys•• of co.t., etticiencies and savinq.

experienced by the regulated co~nies. a.. Policy And Rule.

COJ)carninq Bate. for Dominant Carriers, 5 FCC Rcd. 6786 (1990)

at "74-119, go recQD., 6 PCC Rcd. 2637 (1991), aff'd ~~

Hat'l Bural taleco•• AI.'n y. F.C.C., 988 F.2d 174 (D.C. Cir.

1993). Here, the co..ission examined neither costs nor effi

cienci•• in deteraininq the rate benchmarks. Rather, it

exaained the rates of the surveyed systems at a sinqle point

in ti.. and observed a decline in per-channel rates as the

nuaber of channel. increased. The co..ission has no basis

for attributing .uch decrease to .avings fro. efficiencies or

eooncaie. at scale as di.tinguished, for exa.ple, from bundled

pricinq strateqies or declining prqqra..inq costs after car-
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riag. of certain core proqr_ing services.' Thus, although

the co..i.sion'. third proPO.al addr••••• aany of Liberty

Media'. concerns r.garding arbitrary disincentive. to hiqh

co.t proqra..ing service., the co..i.sion .hould not further

.xt.nd its un.upPOrted "efficiency factor."·

Becau.e the ea.e in adainisterinq the co.-i••ion'.

"fir.t approach" repre.ents a subetantial benefit not only to

regulator., but al.o to cabl. operators and proqraaaers, that

..thodoloqy also should be available to cable operators where

it perait. r.cov.ry of their co.ts and a reasonable profit in

providing additional proqra..inq services. However, in order

to .li_inate the di.incentive to high-co.t proqramaing inher

ent in the rigid application of such approach, the co..ission

Inde.d, th. co..ission si_ply noted that:

Price. per ch.nnel decline a. the nu.ber of chan
nel. incr..... and a. th. nuaber of subscriber.
incr...... Th... re.ult••r. con.i.tent with cable
.y.t... baving .ubet.nti.l capital co.t. and ov.r
bead .xpen... that can be spr••d over .are .ub
scriber. and ov.r JIOre chann.l. a. cable .yst_
.xpand.

lat. Begulatiqn Bepgrt and Qrdar at Appendix E, 127. Thu.,
the ca.ai••ion did not establi.h any causal relation.hip·which
attributed such decline sol.ly to the claimed efficiencies.

• The Ca-ai••ion's propo.al al.o appears to be unneces
sarily ca.pl.x .nd cuaberaa.e by requirinq cable operator.
to calculat. a new av.raqe proqr...inq co.t for all other
channel. on th. affected ti.r. Furth.r, .uch averaqinq aay
obscur. the coat saving. fra. and appropriate rate reductions
for future deletiona. Liberty Media re.pectfully .ubaits that
the ca.ai••ion ahould si~ly add the appropriate per-channel
..rqin to the actual cost of addinq the proqramminq.
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ahould .dopt • .edified veraion of its third ..thodology .s an

alternative.

Concluaion

Any ..thodoloqy for pricing additional regulated

progr...ing services should allow cable operators to recoup

the coat of adding such proqr_ing plus an appropriate profit

aargin. By coabining its benchaark and cost-based alterna

tivea, the ca..aission can develop an approach which would

encourage expanded and diverse proqra..ing while ensuring that

cable operators do not circuavent rate regulation.

Respectfully sUbaitted,
sept.abar 30, 1993

~Ha..,N-.<----
Tiaothy J. Pitzgibbon
carter, Ledyard' Milburn
1350 I street, N.W., suite 870
W.ahington, D.C. 20005
(202) 898-1515

Attorneys for
Liberty Media Corporation
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